§ 585

evidence.'?

Remand.

A case may be remanded to the trial court
for further proceedings.'

§ 586 Costs

If trustees bring suits against strangers,
or strangers bring suits against trustees,
with respect to trust funds, costs will be
awarded against the losing party the same
as in other suits.
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A trustee stands in the same position as any
other litigant with respect to costs, the gen-
eral rule being that if trustees bring suits
against strangers, or strangers bring suits
against trustees, with respect to trust funds,
costs will be awarded against the losing party
the same as in other suits.? The fees and costs
of the proceedings are properly chargeable to
the trust fund, where it becomes necessary to
convert land held in trust into money.® Where
an order appealed from is one which operates
to improve the trust estate, by substituting
legal investments for securities in doubt, the
trustee is not required to bear the expense of
resisting the attack on the order, but can pass
the burden on to the estate.® A trustee will
not be awarded costs where an appeal by the
trustee does not work to the advantage of the
cestui que trust and is not prosecuted for his
or her benefit.®
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Reimbursement of third persons from trust
estate.

Unless of a class permitted by statute to be
reimbursed out of the trust estate,® persons
who intervene or bring suit for a purpose not
derivative of benefit to the trust estate,
whether or not successful, are chargeable with
the expenses of the litigation outside of strictly
taxable costs.” So, an unsuccessful party
bringing suit against the trust estate is not
reimbursed therefrom for his or her costs of
litigation.®

Attorney fees.

Under some statutes, attorney fees may be
paid as part of the costs in trust proceedings,?
but the services must be for the common ben-
efit of all before such a fee may be allowed.™
Furthermore, the court may have discretion-
ary power, apart from a statute, to make an
allowance to attorneys for-nonfiduciary par-
ties who have been helpful to the court in the
solution of problems essential to the proper
administration of the trust."

VI. ACCOUNTING AND
SETTLEMENT

A. GENERAL CONSIDERATIONS
§ 587 Duty to account generally

A trustee is under a strict duty to keep
and render a complete and accurate record
and accounting as to its trusteeship to the
beneficiary.
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TRUSTS

A trustee is under a strict duty to keep and
render a complete and accurate record and ac-
counting as to its trusteeship to the
beneficiary.’ Failure to properly account is a
defalcation.? Accounting, as an obligation and
function of a trustee, has two meanings; that
of merely informing the cestui que trust of all
things which he or she is entitled to know,
and actually responding to such liability as
may be incurred by the fiduciary in the man-
agement of the trust.’ Trustees have a duty to
give beneficiaries upon request complete and
accurate information as to the nature and
amount of the trust property.* Beneficiaries
are entitled to such information as is reason-
ably necessary to enable them to enforce their
rights under the trust or to prevent or redress
a breach of trust.® It is the duty of a trustee to
afford all reasonable facilities for the exami-
nation and inspection of accounts.® The rendi-
tion and the settlement of accounts are distinct
matters.’

Trustees are under an obligation to keep ac-
counts in readiness to be rendered,® and, at
the proper time, to account to the

§ 587

beneficiaries.® The general rules as to account-
ing should apply to trusts as well as to
estates.' The accounting must show what
gains have accrued, what losses have oc-
curred, receipts, and expenditures.'" The
trustee has the burden of showing that the ac-
count rendered and the expenditures made
are correct, just, and necessary.'? The primary
purpose of an accounting is to enable the court
to determine whether the fiduciaries have
complied with their duties with respect to the
assets entrusted to their charge."™ The right to
enforce an accounting from the trustee does
not rest on fraud or bad faith,' although, if
fraud or overreaching is proven, stricter ac-
countability exists.” Nor does the circum-
stance that in fact there is no property in the
trustee’s hands whereon the trust is im-
pressed,’ or that the trustee believes that on
a fair statement of his or her accounts noth-
ing would be found owing," affect the right to
an accounting. A trustee’s failure to submit an
account is not excused on the ground that such
accounting would be very expensive, where
the trustee has only himself or herself to
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blame for such fact.™

Difficulty of making proof as to the manage-
ment of the estate does not relieve the trustee
from the duty to account.' Also, the trustee is
not relieved of the duty by illness,” inasmuch
as the account need not be prepared by the
trustee personally but may be prepared by an
attorney or accountant.?' In addition, modifica-
tion or revocation of the trust does not extin-
guish the trustee’s duty to account.?? A trust-
ee’s duty to account for funds and property 1is
not satisfied by the rendition of a paper ac-
count showing disposition of the property, and
the trustee is under a duty to deliver the prop-
erty to the beneficiary.”

It is not sufficient to relieve the trustee from
the duty to account that he or she relies on
the assurances of an attorney that no trust
has been created,?* or that the instrument
creating the trust is invalid for uncertainty or
other reasons, where the trustee has actually
taken over and assumed responsibility for the
subject matter of the trust.*® A prior offer by
the trustee to convey the property to the bene-
ficiary and another does not defeat the benefi-

‘ciary’s right to an accounting;*® nor does the
trustee’s tender of a portion of the fund, less
than the beneficiary is entitled to demand, or
a mere offer of compromise.” However, the
right to an accounting is not absolute but is
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one which should be accorded on principles of
equity alone.?® Keeping proper accounts does
not require the trustee to justify the reason-
ableness of each transaction; it merely re-
quires the trustee to maintain proper records
of the transactions.”

Revocable trust.

The trustee of a revocable trust generally
has no duty to report or account to the benefi-
ciaries, and the beneficiaries have no right to
receive such accountings.®

§ 588 Express exemption from duty
to account

An express exemption from the duty to ac-
count may validly be made in the instru-
ment creating the trust, but the trustee is
not freed absolutely from the obligation.
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