TRUSTS
of the trust.?

Vultiple trusts.

In view of the rule requiring undivided
lovalty, a trustee cannot undertake another
(rust adverse in nature, so as to acquire any
(hterest or take any undue advantage adverse
r0 the interest of the beneficiary without the
beneficiary’s knowledge or consent,?® that is,
he or she cannot escape or minimize his or
her obligation by putting himself or herself in
a position where his or her obligation to one
trust conflicts with his or her obligation to an-
other trust.?* The handling of multiple trusts,
of necessity, calls for a high degree of care and
a sense of extreme loyalty on the part of a
rrustee as to each of his or her various trusts,?®
and nothing but extreme diligence and fair
dealing in the handling of multiple trusts will,
under the law, exonerate the trustee.?® So, a
rrustee of two trusts who enters into a trans-
action involving dealing between the two
trusts has the burden, where the transaction
is challenged as unfair and results in a loss to
one of the trusts, of showing that the transac-
tion was in good faith and in the exercise of
sound discretion and prudence.?” While there
is authority that a corporation or individual
authorized to act in a trust capacity is not in-
hibited by law from acting as trustee of
multiple trusts, or from transferring securi-
ties from one trust to another by purchase and
sale, provided the trustee does not have a ben-
vficial interest in the securities so transferred,
and provided the terms of sale and purchase
are fair and made in good faith as between
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the several trusts,?® there is also authority
that such a transfer constitutes a breach of
trust, since the duties to the beneficiaries of
the different trusts are conflicting and ir-
reconcilable,?® but that no penalty will be
imposed on the trustee where he or she has
sustained the burden of showing that he or
she acted in good faith in making sales from
one trust to another and that the sales were
fair and not otherwise improper.*

§ 331 Information to beneficiaries

A trustee has the duty to keep informed
as to the condition of the trust fund, and on
request to impart information as to the
administration of the trust to the cestuis
que trust. The beneficiaries must be fully
informed of all facts relating to the subject
matter of the trust which come to the trust-
ee’s knowledge and which are material to
the beneficiaries to know for the protection
of their interests.
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It is the duty of a trustee to keep informed
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have any reasonable use.® While there is
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municate to the beneficiary any knowledge he
or she may have affecting the beneficiary’s
interests, so far as they are embraced in the
trust relation,® and that he or she cannot rid
himself or herself of his or her duty to warn
and to denounce any improvidence or oppres-
sion which he or she may discover.” In other
words, the trustee is under a duty fully to
inform the beneficiary of all facts relating to
the subject matter of the trust which come to
the trustee’s knowledge and which are mate-
rial to the beneficiary to know for the protec-
tion of his or her interest.® Additionally, the
trustee is under a duty to communicate to the
beneficiary those material facts which the
trustee should have known.® So, the fiduciary
must make a full and complete disclosure of
all transactions in relation to his or her trust
in which he or she may have a personal inter-
est,' and the cestui is not required to inquire
as to this fact or to examine every voucher to
ascertain if self-dealing has been practiced by
the trustee." Furthermore, the trustee’s duty
to fully disclose all material facts to the bene-
ficiary exists independently of the rules of
discovery' and applies even if no litigious
dispute exists between the trustee and
beneficiary.'

c. Exclusion of Individual
Interest and Profit

(1) In General
§332 Generally

A trustee must act solely for the benefi-
ciaries, and not for himself or herself in an-
tagonism to the interests of the
beneficiaries. He or she is prohibited from

Corrus Juris SECUNDUM

using the advantage of his or her position
to gain any benefit for himself or herself at
the expense of the cestuis que trust and
from placing himself or herself in any posi-
tion where his or her self-interest will, or

may, conflict with his or her duties as
trustee.
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himself or herself in antagonism to the inter-
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may, conflict with his or her duties as trustee,®
or in a position where he or she will be ex-
posed to the temptation of acting contrary to
the best interests of the beneficiaries.? As
otherwise expressed, where one person is
placed in such relation to another by the act
or consent of such other person, the act of a
third person, or the law, that he or she be-
comes interested for him or her or interested
with him or her in any subject of property or
business, he or she is prohibited from acquir-
ing rights in such subject antagonistic to the
person with whose interest he or she has
become associated.® Furthermore, a testator’s
contemplation of a trustee’s position of pos-
sible conflict of interest will not excuse an
actual breach of duty by the trustee.®
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