TRUSTS

against the trustee for a breach of such duty.?
The safety of the trust fund is the first care of
the law, and on this depends every rule which
has been made for the conduct of trustees.®
So, the trustee has the duty of defending the
trust against attack, if he or she reasonably
believes the attack is unjustified,* and he or
she must defend against adverse claims to the
trust assets.® However, the trustee owes no
duty to the beneficiary to resist alteration or
revocation of the trust under the grantor’s
reserved powers.® Where a trustee of an
express trust has received the trust fund and
has not spent it for trust purposes, he or she
cannot deny that the fund is still in his or her
hands.” A trustee, while keeping possession of
the trust, cannot lay claim to the trust fund
by setting up a superior title in himself or
herself.® It is no part of the duty of a trustee
to attempt to prove that certain named chil-
dren of the creator of the trust are
illegitimate.® Although it is the duty of the
trustee to protect the trust estate from an at-
tempted alienation of the income contrary to
law," a trustee is not chargeable with the duty
of supervising the expenditure of the income
after its payment to the beneficiary or his or
her guardian."
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§ 323 Standard of conduct; good
faith, care, and skill

A trustee is a fiduciary of the highest or-
der who is held to a high standard of con-
duct with respect to administration of the
trust, and he or she must act fairly, justly,
honestly, in the utmost good faith, and with
sound judgment and prudence, but he or
she is not an insurer of the trust property
or of results, and will not be held respon-
sible for mere mistakes or errors of judg-

ment, or for losses not attributable to lack
of fidelity.
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A trustee is a fiduciary of the highest or-
der,' who is required meticulously to observe
the fiduciary relationship and to perform the
obligations of a trustee to the cestui que trust,?
and he or she is held to a high standard of
conduct with respect to administration of the
trust.® In this respect, a trustee is held to
something stricter than the morals of the mar-
ket place, and not honesty alone, but, rather,
to the highest standard of behavior.* Many
forms of conduct regarded as permissible for
those acting at arm’s length are forbidden to
those bound by fiduciary ties.® So, it is gener-
ally required that a trustee act fairly, justly,®
and honestly’ in administering the trust, with
the utmost® good faith,® and in performance of
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his or her obligations is required to act with
the highest degree of loyalty' and fidelity."
He or she may not obtain any advantage by
the slightest misrepresentation, concealment,
threat, or adverse pressure.'? In all his or her
dealings with the trust estate, the trustee
must act with candor and frankness," and
must not only be strictly truthful in all his or
her representations, but must not remain
silent concerning any matter of which he or
she has knowledge that would throw light on
the trust estate." He or she is required not
only to avoid actionable fraud but also circum-
stances which are improper or suggest the ap-
pearance of fraud or lack of loyalty," and the
withholding of material facts is a breach of
duty and a legal fraud, regardless of an intent
to deceive.'®

In the performance of duties imposed on a
trustee, general requirements are that he or
she exercise reasonable care,'” or common
skill, common prudence, and common cau-
tion,'® and that he or she refrain from negli-
gent acts of commission or omission,™ or will-
ful defaults.® In other words, a trustee must
exercise sound judgment and prudence,? and
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in the discharge of his or her duties, he or she
must exercise due?? diligence,? or that care
and diligence which an ordinarily prudent
person would exercise in the management of
his or her own affairs.?® However, a trustee
having a greater skill or more facilities than
those of an ordinarily prudent person owes
the duty to exercise the skill that he or she
has and to employ the facilities available to
him or her.?®

In any event, a trustee is not an insurer of
the trust property or of results,?® and when it
is shown that a trustee has been faithful and
diligent, the courts will view his or her acts
with liberality and indulgence,?”” and will not
hold him or her responsible for mere mistakes
or errors of judgment.?® However, actual fraud
in the management of the estate is not re-
quired in order to constitute a breach of the
trustee’s duty,” and good faith is no defense
where the trustee has arbitrarily overstepped
the bounds of his or her authority,*® or has
acted from an improper motive,*' or where he
or she has not exercised diligence or has acted

Trustees possessing broad discretion

Even trustees who possess broad discretion in admin-

istering the trust property are held to a standard of good
faith in doing so.
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TRUSTS
unreasonably,®® or has been guilty of such
gross neglect as no reasonably intelligent
person would consider proper.*® So, a trustee
cannot do any act inconsistent with the best
interests of the beneficiaries of the trust, irre-
spective of the trustee’s good or bad faith.®
The fact that the trustee was the creator of
the trust, who reserved to himself or herself
broad powers of management with absolute
and uncontrolled discretion as trustee, does
not relieve him or her of the obligations of fi-
delity and diligence attached to the office of
trustee.® Also, the fact that the trustee is the
parent of the beneficiary does not lessen the
obligations which he or she assumed.®

If the action of a trustee is properly ques-
tioned, he or she must sustain the burden of
showing the wisdom or propriety of his or her
conduct.’” A claimed breach of a trustee’s duty
must be tested by the facts of the particular
case,®® and the acts of the trustee must be
judged in light of the circumstances affecting
his or her action.* So, in determining the
propriety of the acts of a trustee, the court
must look at the facts as they existed at the
time of their occurrence, not aided or enlight-
ened by those which subsequently took place.*
Whether a trustee fulfilled his or her obliga-
tion to employ reasonable prudence and skill
depends on the circumstances as they reason-
ably appeared to the trustee when he or she
acted, and not as the circumstances might ap-
pear at some subsequent time.*' The standard
of conduct required of a trustee must have a
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definite relationship to the nature of the
undertaking and to the conditions and circum-
stances then existing as well as those reason-
ably to be foreseen.*?

Breach or repudiation of trust agreement.

A trustee who breaches or repudiates a trust
agreement commits an act which necessarily
encompasses fraud.*®

Exculpatory clause.

A provision in the trust instrument restrict-
ing the trustee’s liability to acts constituting
actual fraud or willful misconduct will be
given effect.*

Corporate and other professional trustees.

While there is authority that a stricter stan-
dard of care and skill is applicable to corporate
and other professional trustees than that
which is applicable to individual nonprofes-
sional trustees,*® there is also authority that,
in the absence of an agreement to the con-
trary, a corporate trustee has no greater duty
or responsibility than an individual acting in
the same capacity,*® and that whether a
corporate trustee has been negligent must be
determined by the ordinary rule of duty owed
by an individual trustee.¥

Advice of counsel.

While in some instances, a trustee’s acting
on the advice of counsel relieves the trustee
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from liability,*® in other cases, such action
does not have that effect.*® So, acting on advice
of counsel is a factor to be considered in
determining the trustee’s good faith in the
administration of his or her trust, but is not a
blanket of immunity from liability in all
circumstances.®® Moreover, a trustee may
safely rely on the advice of counsel on legal
questions which arise in the management of
the estate, only when an ordinarily diligent
and careful person would do so in respect of
his or her own property.®'

§ 324 Exercise of power in trust

The donee of a power in trust has the duty
to exercise it, but the power may not be
exercised to the detriment of the beneficiary
or under circumstances which violate the
purpose of the power.
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Where a power in trust is given to a person,
it is his or her duty to exercise it,' even though
he or she is given a discretion as to the man-
ner of executing it.> An imperative power in
trust may not be released by the grantee of
the power,® but it may be extinguished by an
effective revocation of the trust.* A power in
trust must be exercised in good faith and
sincerity,® without violation of the purpose of
the power or detriment to the beneficiary,® and

CorpuUS JURIS SECUNDUM

the power may not be used to enable the donee
of the power to enjoy the res for his or her
own benefit, directly or indirectly.” However,
if a power is granted individually and not in
trust, no intent to restrict it will be inferred
from the fact that the grantee is, in the same
instrument, given fiduciary duties, and such
power may be exercised for the grantee’s own
benefit.® A trustee’s exercise of a power of ap-
pointment to a nonobject negates the trustor’s
intent and is technically a fraud on the power
and a breach of trust.® Where the trustee
under a trust indenture is named as the donee
of a power in trust, the duties imposed on the
trustee with respect to such power is executed
by him or her as a “donee of a power” and not
as a “trustee.”

§325 Acquisition of adverse interest

Generally, a trustee will not be allowed to
acquire an interest adverse to the trust, and
a purchase by the trustee, in his or her own
name, of an outstanding title, encumbrance,
or claim against the estate or cestui que
trust, or any other interest adverse to the
trust, constitutes a breach of trust, and
inures to the benefit of the cestui que trust.
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