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Whether a trust exists is to be determined from the proof in a case.’
The proof in this regard must not vary from the pleadings, but should
be allowed on the issues as framed by the pleadings and in accordance
with the law of evidence,? and findings must be based on the evidence
in the case.?

“In an action brought by a beneficiary charging a breach of trust, the
beneficiary bears the burden to prove in what respects the trustee
preached that duty.®* While the beneficiary has the initial burden of
proving the existence of the fiduciary duty and the trustee’s failure to
perform it,° once the trust beneficiary has established a prima facie
case by demonstrating the trustees’ breach of fiduciary duty, the
burden of explanation or justification shifts to the fiduciaries.® The
trustee must show the use of due care, diligence, and skill with re-
spect to trust investments. In short, the trustee must prove it acted
with the utmost good faith toward the beneficiary and made full
disclosure of all facts related to the transactions at issue.’

The burden of proof in a claim for undue influence is on the party
asserting it.> When a question arises as to the fairness of a transac-
tion between the trustee and the beneficiary of the trust, the trustee
has the burden of establishing the fairness thereof.® Where the trustee
seeks to escape liability for a breach of trust or improper act, transac-
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tion, or omission in the administration of the trust, on the ground of
the consent or approval of the beneficiary to such act, transaction, or
omission, he has the burden of proof on the issue,” as well as the
burden to show fairness on his or her part in obtaining the consent or
approval of the beneficiary." However, the burden of proof of incompe-
tence of a beneficiary to assent, or waive an objection, to an
impropriety by the trustee in the administration of a trust is on the
one asserting the incompetence.' Thus, a trustor’s guardian, as the
party asserting that the trustor is 1ncompetent has the burden of
showing the trustor’s lack of capacity.™

The burden of proof is on a trustee to exclude personal liability on a
contract allegedly entered into on behalf of beneficiaries of the trust.™
The burden of persuasion to justify the upholding of a transaction by

an interested trustee rests on the fiduciary, not the beneficiary."

§ 628 As to existence of trust, generally
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As a rule, the burden of proving the existence of a trust is on the

party asserting its existence,’

including proof of an express trust,” as

well as trust imposed by the operation of law, such as resulting and

constructive trusts.?

Generally, as to dealings between the
trustee and the beneficiary, see § 355.
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